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To: Chief, Mass Media Bureau

PETITION FOR RELIEF UNDER THE DISTRESS SALE POLICY

Desert Broadcasting Corporation ("Desert"), applicant for

renewal of KZAL-FM, Desert Center, California ("the Station") and

Worldwide Multi-Media Broadcasting Company, A California

Corporation ("Worldwide"), respectfully request the Bureau to issue

an order which would determine that the Form 314 assignment of

license application filed February 14, 1997, BALH-970214GG ("the

Assignment Application"), by which Desert proposes to assign to

Worldwide the broadcast authorizations and assets of the Station,

qualifies for treatment under the Distress Sale Policy.11

The Station resumed operation on February 7, 1997 and has been

broadcasting continuously since then, thus meeting the condition

that the Station resume operation within one year after the

President signed the Telecommunications Act of 1996. See Desert

Broadcasting Corporation (HDO) , 11 FCC Rcd 14860, 14863 ~10

(1996) .l/ Thus, there are no impediments to consideration of

distress sale relief.

-~._.__...."..._,_.. ..,._¥_-'--
1/ This Petition reforms the Petition for Relief Under the

Distress Sale Policy originally filed February 14, 1997 with
Judge Frysiak.

l/ Worldwide loaned Desert the funds required to return the
Station to the air, and Worldwide is operating the Station

pursuant to an LMA. A copy of the LMA Agreement has been provided
to the Bureau.
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The Distress Sale Policy is set out in Statement of Policy on

Minority Ownership of Broadcast Facilities, 68 FCC2d 979 (1978)

("Policy Statement") ,1/ The goals of the Policy Statement were to

produce "a more diverse selection of programming" and to "enhance

the diversity of control of a limited resource, the spectrum." Id.

at 981.1/ Under the Policy Statement, distress sale relief may be

1/ Before the Policy Statement was issued, "distress sales" --
that is, the disposition of a hearing through the sale of the

station rather than through the resolution of the hearing issues
were generally permitted only where the licensee was bankrupt or
physically or mentally disabled. Policy Statement, 68 FCC2d at
983. See, e.g., Second Thursday Corporation, 22 FCC2d 515, recon.
granted, 25 FCC2d 112 (1970).

1/ In Metro Broadcasting, Inc. v. FCC, 497 U.S. 547, 567 (1990)
("Metro"), the Court concluded that "the interest in enhancing

broadcast diversity is, at the very least, an important
governmental objective and is therefore a sufficient basis for the
Commission's minority ownership policies" (emphasis in original) .
In Adarand Constructors, Inc. v. Pena, 115 S.Ct. 2097, 2113 (1995)
("Adarand"), the Court held that racial classifications imposed by
federal actors must be "narrowly tailored measures that further
compelling governmental interests." The Commission has determined
that in Adarand, "the Court rejected its earlier legal analysis in
Metro ... which had applied the intermediatte scrutiny standard of
judicial review to the Commission's distress sale" policy.
Section 257 Proceeding to Identify and Eliminate Market Entry
Barriers for Small Businesses (NOI), 11 FCC Rcd 6280, 6309 (1996).

However, as noted above, the Metro Court recognized that the
Distress Sale Policy "at the very least" satisfies the intermediate
scrutiny standard. No court has held that the Distress Sale Policy
would not withstand evaluation under strict scrutiny. Furthermore,
in its brief in the companion case to Metro which involved the
Distress Sale Policy, the Commission expressly contended that
" [p]romoting diversity in broadcast programming is a compelling
governmental interest that is an appropriate basis for a
race-conscious governmental policy" and further contended that
"[t]he Distress Sale Policy has been narrowly tailored to achieve
its intended goal." Brief for Federal Communications Commission in
Astroline Communications Co., Limited Partnership v. Shurberg
Broadcasting of Hartford, Inc., et al., No. 89-700 (Supreme Court,
October Term, 1989) ("Astroline Brief"). The Astroline Brief is
the most recent statement by the Commission of its opinion of the
constitutionality of the Distress Sale Policy.

Consequently, the Bureau may grant this Petition consistent with
the Commission's view of the constitutionality of the Distress Sale
Policy.
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granted where the parties demonstrate "how the sale would further

the goals upon which we are today basing the extension of our

distress sale policy."

Worldwide is a qualified minority-controlled buyer under the

Distress Sale Policy. It is a well established San Diego-based

radio and television production company, operated and 100% owned by

Frank Jordan. Neither Worldwide nor Mr. Jordan, an African

American broadcast pioneer, has other media interests.

Mr. Jordan has a long record of community service, having

served for many years as the President of the San Diego Branch of

the NAACP. Since 1995, Mr. Jordan has served as the President of

the California State Conference of Branches of the NAACP. He will

draw on his extensive background in the civil rights movement and

in the media industry to ensure that the Station is used as a

training ground for minorities seeking to enter the industry, and

to ensure that the Station provides program service in the public

interest, including expressions of the viewpoints of minorities in

central California.

Disposition of this case through the Distress Sale Policy

will preclude the need to hold a time consuming and expensive

hearing, and ensure the long-term operation of the Station in the

public interest.

Desert proposes to sell the Station to Worldwide for $50,000

in cash.2/ The sale price under the Distress Sale Policy cannot

exceed 75% of the station's fair market value. Lee Broadcasting

Corp., 47 RR2d 316, 317 (1980) ("Lee"). Fair market value may be

2/ Worldwide has placed $5,000 of the purchase price in escrow
with Desert's counsel.
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determined by the average of two appraisals, one submitted by the

buyer's appraiser and the other by the seller's appraiser, provided

that the appraisals differ by less than 5%. rd. at 318.

Appended herewith as Exhibit 1 is the February 21, 1997

appraisal of Ronald Hickman, Worldwide's appraiser. Mr. Hickman,

whose qualifications are a matter of record before the Commission,

states that the fair market value of KZAL-FM "could range between

$195,000.00 and $215,000.00."

Appended herewith as Exhibit 2 1S the February 24, 1997

appraisal of Peter Mieuli, Desert's appraiser. Mr. Mieuli, whose

qualifications are a matter of record before the Commission, states

that he "would place the fair market value between $75-80,000 at

this time."

Owing to the uniqueness of the Station, it is not surprising

that these appraisals are quite different. Nonetheless,

irrespective of which appraisal is credited, it.is clear that the

price being paid by Worldwide to Desert is less than 75% of either

appraiser'S estimate of the station's fair market value.

Consequently, a third appraisal, under the procedures in Lee,

should not be required. Q/

Accordingly, all of the requirements for distress sale relief

will be met by the proposed transaction, and the relief sought in

this Petition should be granted. Recognizing that "[a]pplications

by parties seeking relief under our ... distress sale polic[y] can be

Q/ The cost of an additional appraisal would be especially
burdensome for two reasons. First, Worldwide will have to

invest a substantial amount of working capital in order to restore
the Station to state-of-the-art operation. Second, on February 27,
1997, the only voting principal of Desert, Wolfram Dochtermann,
passed away. A Form 316 to reflect this unfortunate event is being
tendered forthwith.
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expected to receive expeditious processing",1! Desert and Worldwide

respectfully request expedited treatment of this Petition.

Respectfully submitted,

Lee W. Shubert
Haley, Bader & Potts
4350 North Fairfax Drive #900
Arlington, VA 22203-1633
(703) 841-0606

Counsel for Desert Broadcasting

7Jj:::JM~'
David Honig ( r -------d'
3636 16th Street N.W. #B-366
Washington, D.C. 20010
(202) 332-7005

Counsel for Worldwide Multi-Media
Broadcasting Company, A California
Corporation

March 10, 1997

1! Policy Statement, 68 FCC2d at 983.
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Nationwide

Media

Brokers

February 21, 1997

HickInan
Associa"tes 1137 Willowood Circle

Gulf Breeze, Florida 32561

904-934-1995
Fax 904-934-2727

Mr. David E. Honig
Attorney at Law
119 Harbor Drive
Key Biscayne, Florida
33149

Dear Mr. Honig:

Enclosed please find (3) copies of our Letter of Appraisal for
Radio Station KZAL-FM, licensed to Desert Center, California.

QUALIFICATIONS:

Hickman Associates was established in 1988. Ronald L. Hickman,
President, previously was a Media Broker with Chapman Associates,
one of the largest and oldest National Media Brokerage Companies
between 1984 and 1988 and together with his wife, Barbara, devote
their full time to Media Brokerage and appraisals of Radio and
Television Stations. Hickman, a veteran broadcaster, formerly
owner and Media Broker this year marks 46 years of service and
experience in the broadcasting industry.

DEFINITION:

Fair Market value is defined as being the price that a property
is likely to bring when offered for sale by a willing and able
Seller to a willing and able Buyer, neither being under undue
duress to complete a sale.

BASIS:

The approach to this evaluation has been made on the basis of
our knowledge of the market area, data of the market area, and
current pricing of FM stations of comparable size, economic
climates and earnings. Some background data for these
computations have been furnished to us in advance of this
appraisal.

AnnnA)C'A' C ) Ar'f"\IIICITIf"\I\IC: J rnl\lC::1 II TATI()1\l
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Considered in this appraisal were the following evalution
approaches to KZAL-FM.

1. Replacement value of both tangible and intangible
assets of the business.

2. Comparable pricing, using our records of sales of
comparable FM stations in comparable markets over a
comparable time period. With the Telecommunications
Act of 1996 a entirely new broadcast landscape has
emerged across the country. The powerful opportunity
for a single group owner to acquire dozens or even
hundreds of FM/ AM Radio Stations has obliterated the
traditional multiples and gross quotients used to
determine station values. The record breaking past
year of station sales, has returned the former "STICK
VALUE" of a Radio Station to an even "HIGHER STICK
VALUE".

EVALUATION

While KZAL-FM is geographically located on heavily
traveled Route 10 between populated areas both East
and West ... it's isolated location provides the only
listenable radio signal in the valley for some 30 to
40 miles. Ostensibly, KZAL-FM programs to a captive
motoring public during its broadcast day. In this
senerio, KZAL-FM offers the potential to either provide
local programming or serve as a conduit for anyone
of the more distant signals which are unable to
penetrate the listening area. Based on careful review
of the entire picture the market, and facility, as
well as the review of comparable sales, the "Fair
Market" value of KZAL-FM could range between

$195,000.00 and $215,000.00
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CERTIFICATION:

I hereby certify that I have no financial interest in the subject
properly presently or contemplated. Neither my employment to
make this appraisal nor my compensation are contingent upon
the evaluations found.

~nc el~tJCrt[/llet WBL
R ~~. Th(man 6L

President ~

RLH:ba
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JQ!genson
Broadcast. Brokerage

;::S:91

February 24, 1997

LlI1Ja Bltlir, Chief
Audio Sen'icc Di\'i~ion

Feder<ll Communications Commis::.ion
1919 M Street, N.W.
Washington, DC 20554

Re: Appraisal For KZAL FM Desert Center. California.

This report wa~ prepared at the: request of Lee Shubert:, F..sq., of Haley, Bader & PoLLs P.L.c,
\rho~c firm represents Desert Broadca~ting Corp" owners of KZAL. The purpose of thiS report is
to establish the value of the station and to aid in the decision fl)f a pending distress sale.

JDrgenson 8ro~dcast Brokerage, Inco i~ a medJa brokerage fml1 specialiJ,ing in the, marketing, sale,
and pun.:hasc of radio and televisIOn st~tions throughout the United Stales. Jorgenson has sold
o"cr $250,000,000 worth of television and radio propenies since the firm W,t'i eSl'lblishcd in 198H.
Appraisals arc an adjunct !'iervice provided by the fum, Peter Mieuli ha.;; been an a~~()ciate o!" the
firm stnce 1994. Prior to joining Jorgenson, :V'!r. Mieuli's career included V<l11011S sales and
marketing posltwns m radio and rcJcvision in San Jose and San Francisco, Califomia. 11e has
(}\.vned and operated radIo stations and is currently Vice Presidem and Director of Coyote
Communication~, licensee of KSQQ Rvl in San Jose, California. Mr. l'vIieuli represents Jorgenson
in lhe \Vcstcrn United State~.

KZ/\L IS licensed (0 Desert Center, California, Deserl Center is loc..1.ted in Ri\'erside County, on
Ca!lform<L Interslate 10, approximarely 75 miles southeast of Palm Springs, California, Interstate
10 is the mum highway used by motorists from Los Angeles, California traveling to Phc)Cnix,
Arizona,

KZAL is a Clac;s A FM 011 105.5 mh7. It broadc;usls with .s.~o watts from a height above average
(errain or 1,965 feet. Broadcast Indllstry Analysts (BIA), a rel;ognized industry pllbli~tion.

reports that KZA L was acquired in 1988 for $190,(X!O by O(:scrt Broadci.l~ting Corp. It has been
dark until re.(cntly due to lack of advertising support and legal disputes among partners.

Since KZAL has l:x:cn dark, there is no history of cash no,.\ lor usc in an evalui.ltion of its fair
market ,'alllc. Nor CUll (,.'()mp~qrablc sales be used, The nearest town of any significant population
is Blyth (j.."opulation 8400) whidl is 4B miles east or Desert Center on Interstate 10. Blyth has a
Class B Frvf KUv1B Ihal has been under the same ownership sinl:e it went on the air in 1977.
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KZAL does cover (.l considerable section of Interstate 10 and may be of value to ~tations in Palm
Springs as a way to expand their covcrage further south. The station's value is in it's ability to
rcw:h Interstate travelers going from California to Ari:lona. The st<ltion'f; coverage beyond the
Interstate is mostly ullinhabitc.d desclt. Even as a translator for a Palm Springs station or as a
stand alone outlet to reach travelers. KZAL's value would still be marginal at be!>t, because there is
no significant l<.:)Ca! advcltising base. The station would be almost tot..1l1y dependent on om of
market revenue.

KZAL sold in 1988 for what must be regarded as a hard asset purchase. It '·"ould cost dose to
$190,000 to build out this station. I ..."ould cstimate that the hard assets today arc \vonh roughly
35% to 40% of it's 1988 purchase price. Factoring in some marginal value for the li<.:ense. I would
place the fail' market value between $75 -$RO,OOO at this time.

The undersigned states that his engagement is not c(mditioned on appraising the Runion at a spedrk
value. The statements and opimons cxpressed in tills report are correct to the best of the
appraiser'~ knmvledge and belief., subJe.ct tn the assumptions and conditions stated herein. A ~ile

visit to KZAL was not conducted nor was the coverage verified by aetua1listcning or field
measurements. This appraiser further assumed that the equipment used in the operation of KZAL IS

of broadcasting quality and, where required, FCC type acceptcd. Broadcast Industry Analysts was
used as a resource in preparing this report. However, Jorgenson Broadcast Brokerage, Inc.
assumes no responsibility for error or omissions on behalf of BIA.

~~.
Peter Mieuli



CERTIFICATE OF SERVICE

I, David Honig, hereby certify that I have this 10th day of March,
1997 caused a copy of the foregoing "Petition for Relief under the
Distress Sale Policy" to be delivered by hand to the following:

Hon., John M. Frysiak
Administrative Law Judge
Federal Communications Commission
2000 L Street N.W. #223
Washington, D.C. 20554

James Shook, Esq.
Enforcement Division
Mass Media Bureau
Federal Communications Commission
2025 M Street N.W. #7212
Washington, DC 20554


